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STATEMENT OF THE CASE 
Nature Of The Case 
Brandon Grant Gould appeals from the district court's order denying his 
Rule 35 request to have his conviction vacated based on an alleged lack of 
jurisdiction because the grand jury's Indictment did not include a list of witnesses 
as required by I.C. § 19-1404 and I.C.R. 6.6. 
Statement Of The Facts And Course Of Proceedings 
On October 16, 2007, a grand jury indicted Gould on one count of lewd 
conduct. (R., pp.18-19.) A petitjury convicted Gould in October 2008. (R., 
p.25.) Gould filed a direct appeal and a post-conviction action and was denied 
relief in both cases. State v. Gould, 2009 Unpublished Opinion NO. 653 (Idaho 
App. 2009); Gould v. State, 2013 Unpublished Opinion No. 736 (Idaho App. Oct. 
31, 2013). 
On November 13, 2013, Gould filed a Rule 35 motion claiming his 
sentence is illegal because (1) "He was never presented with an indictment as 
required by Idaho Code 19-1401," instead the "charging document in the case 
was titled an Amended Indictment"; (2) "[t]he Amended Indictment did not have 
the names of the witnesses examined before the grand jury inserted at the foot of 
the indictment" as required by I.C. § 19-1404; and (3) "[h]e was deprived of due 
process by losing his opportunity to have a preliminary hearing." (R., pp.9-10.) 
The district court rejected Gould's arguments and denied his motion. (R., pp.25-
27.) Gould filed a timely notice of appeal. (R., pp.29-31.) 
1 
ISSUE 
Gould states the issue on appeal as: 
Did the district court err in denying Mr. Gould's Rule 35 motion to 
correct an illegal sentence? 
(Appellant's Brief, p.4.) 
The state wishes to rephrase the issue on appeal as: 
Has Gould failed to establish his conviction shou Id be vacated based on 
his claim that the district court lacked subject matter jurisdiction over his criminal 
case because the grand jury's indictment did not include the names of the 
witnesses who testified before it? 
2 
ARGUMENT 
Gould Has Failed To Show Error In The Denial Of His Rule 35 Motion 
A. Introduction 
Gould asserts the district court erred in denying his Rule 35 motion, 
arguing "that because the Amended Indictment did not contain a list of witnesses 
that testified during the grand jury, as required by I.C. § 19-1404 and Rule 6.6(c), 
the trial could [sic] was without subject matter jurisdiction over the case." 
(Appellant's Brief, p.5.) Gould's claim is without merit because a technical defect 
in a grand jury indictment does not deprive the trial court of subject matter 
jurisdiction. Gould has therefore failed to show error in the district court's denial 
of his Rule 35 motion. 
B. Standard Of Review 
"As a general matter, it is a question of law as to whether a sentence is 
illegal or was imposed in an illegal fashion, and this Court exercises free review 
over questions of law." State v. Lute, 150 Idaho 837, 839, 252 P.3d 1255, 1257 
(2011) (citing State v. Clements, 148 Idaho 82, 84,218 P.3d 1143, 1145 (2009)). 
"Jurisdiction is likewise a question of law and is reviewed de nova." Lute, 150 
Idaho at 839, 252 P.3d at 1257 (citing State v. Barros, 131 Idaho 379, 381, 957 
P.2d 1095, 1097 (1998)). 
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C. The Absence Of A List Of Witnesses In The Grand Jury Indictment Is A 
Technical Defect And Does Not Deprive The Court Of Subject Matter 
Jurisdiction 
Idaho Criminal Rule 6.6 (c) requires an Indictment to "be in writing and 
have endorsed thereupon the names of all witnesses examined before the grand 
jury with regard to the subject matter of the indictment." Idaho Code Section 19-
1404 includes the same requirement. Gould argues that because the Indictment 
in his case did not comply with this requirement, the court lacked subject matter 
jurisdiction "and his conviction should be vacated." (Appellant's Brief, pp.5-6.) 
Gould cites no authority for the proposition that the failure to include the names 
of testifying witnesses constitutes a jurisdictional defect. (Appellant's Brief, pp.5-
6.) Indeed, the only authority Gould cites is authority that he is "mindful of" -
State v. Lute, 150 Idaho 837, 252 P.3d 1255 (2011), and State v. Dailing, 128 
Idaho 203, 911 P.2d 1115 (1996) - although Gould does not explain what that 
authority holds or why he is mindful of it. (Appellant's Brief, p.6.) This Court 
should decline to consider Gould's argument given his failure to present any legal 
argument in relation to cases he apparently believes are controlling or, at least, 
relevant to the issue he presents. See Murray v. State, 15 Idaho 159, 167, 321 
P.3d 709, 717 (2014) (citations and quotations omitted) ("Like any issue raised 
on appeal, an appellant asserting that his trial counsel was ineffective must 
support his argument with propositions of law, authority, and argument, otherwise 
it will not be considered. A party waives an issue cited on appeal if either 
authority or argument is lacking, not just if both are lacking."). 
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Even if the merits of Gould's argument are considered, a review of Lute 
and Dailing support the district court's decision. In Lute, the Court endorsed the 
use of Rule 35 to address the defendant's claim that his conviction was invalid 
because the grand jury had expired when it returned its indictment against him 
and, therefore, "the district court never properly had jurisdiction over the case." 
150 Idaho at 841,252 P.3d at 1259. The Court in Lute relied on Dailing to reach 
this conclusion because, as in Lute, the grand jury in Dailing returned an 
indictment after its term expired. Lute, 150 Idaho at 840, 252 P.3d at 1258 
(discussing Dailing). 
A grand jury acting without legal authority is distinguishable from a 
technical error in the indictment. While the former results in a jurisdictional 
defect, the latter does not. As noted by the district court, "a defect in the form of 
an indictment does not invalidate the resulting judgment of conviction unless it 
prejudiced a substantial right of the defendant." (R., p.26 (citing State v. 
Halbesleben, 139 Idaho 165, 168, 75 P.3d 219, 222 (Ct. App. 2003)). The 
district court found Gould failed to demonstrate prejudice, noting "the record 
establishes that [Gould] ordered and obtained a transcript of the grand jury 
proceedings several months before trial." (R., p.26.) Consequently, Gould was 
able to determine which witnesses testified before the grand jury. Gould does 
not challenge the district court's finding in this regard. Rather, as noted, Gould's 
only claim is that the failure to include the witnesses on the indictment itself 
deprived the court of subject matter jurisdiction. This argument is not, however, 
supported by the law or logic. Lute, 150 Idaho at 840, 252 P.3d at 1258 (quoting 
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State v. Rogers, 140 Idaho 223, 228, 91 P.3d 1127, 1132 (2004)) ("The 
information, indictment, or complaint alleging an offense was committed within 
the State of Idaho confers subject matter jurisdiction upon the court."). 
Gould has failed to cite any legal authority to support his claim that the 
absence of the list of witnesses on the grand jury indictment created a 
jurisdictional defect or otherwise show any error in the district court's decision 
denying his request for Rule 35 relief on this basis. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Gould's Rule 35 motion. 
DATED this 21 st day of January, 2015. 
I~ 
JESSICA M. LORELLO 
~uty Attorney General 
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